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ing terms: ‘Those old fossils don’t knoV what it is all 
about.’ Is that true? 

“Mr. Tolan. Wait a minute, Doctor. J object to that 
question until that testimony is in the record and the com¬ 
mittee has an opportunity to look it over, and I call for a 
roll call on this. 

“The Chairman. The objection will be Overruled. We 
will now have a roll call. The Clerk will call the roll.” 
which offer was objected to by Government counsel, and 
the objection sustained, and exception noted. 

Thereupon counsel for defendant offered in evidence the 
following from page 594 of the record of Tuesday, May 19, 
1936: 

“Mr. Lucas. Mr. Chairman, I am constrained respect¬ 
fully to object to counsel for Dr. Townsend advising with 
the witness while he is testifying before the committee. 

“Mr. Gavagan. If Dr. Townsend is the man lie is claimed 
to be, he does not need any advise from anybody. 

“Mr. Tolan. I do not think that Mr. Dokvney has given 
him any advice. 

“Mr. Downey. Yes; I advised the Doctor to insist that 
this entire letter be put into the record and not one or two 
sentences. 

‘ ‘ The Chairman. The chair will state this: Counsel has 
the right to advise the client in the event any question is 
asked which would violate any constitutional right. Other¬ 
wise counsel has no right to advise the witness on the stand. 
In view of that, the chairman is going to request that coun¬ 
sel sit back at the counsel table. Then ill the event any 
question is asked the Doctor that, in the opinion of counsel, 
is a violation of his constitutional rights, counsel may then, 
of course, advise his client. 

“Mr. Downey. I want to abide very cheerfully and po- 
litelv bv vour decision, Mr. Chairman. Then, I understand 
that, if counsel should endeavor to put one or two excerpts 
from the letter in the record, I cannot advise my client to 
call for the entire letter? 

41 “The chairman. The only advise that counsel is 
permitted to give a witness is in th^ event his con¬ 
stitutional rights are invaded. In that even|:, of course, you 
have a right to advise him, but that is the only function of 
counsel at this sort of a proceeding. Therefore, counsel 
will please sit back at the counsel table. 
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“Mr. Downey. Very well, Mr. Chairman, I apologize. 
That was the advice I had given, I want the committee to 
understand that, merely that the entire letter be read into 
the record. 

“Mr. Sullivan. I assure you, Mr. Downey, we want it 
all in. 

“Mr. Downey. I am very glad you do.” 
whereupon counsel for the Government objected to the of¬ 
fer, and the objection was sustained, and exception noted. 

Thereupon counsel for defendant offered in evidence the 
following from pages 602 and 603 of the record, May 19, 
1936: 

“Mr. Gavagan. Is that the same Mr. Cerf to whom you 
refer in one of those letters? 

“Dr. Townsend. That is the same gentleman. 

“Mr. Gavagan. You say that Cerf is lazy. Is that the 
same Cerf? 

“Dr. Townsend. That is the same Cerf. 

“Mr. Gavagan. Yet he is still with you on your Board 
of Directors? 

“Dr. Townsend. Yes, he has gotten over his laziness, 
i “Mr. Gavagan. When did he get over his laziness, Doc¬ 
tor? 

“Dr. Townsend. He has been doing very well indeed 

for the last vear. 

•» 

! “Mr. Gavagan. For the last year? 

“Dr. Townsend. Yes, practically. 

“Mr. Gavagan. When did you write this letter in which 
you say he is lazy; do you know? 

“Dr. Townsend. Oh, it was some time in 1935. 

“Mr. Gavagan. It is dated September 4, 1935, so he was 
still lazy then, was he not, if your statements are to be be¬ 
lieved ? 

42 “Dr. Townsend. If my statements are true. 

“Mr. Gavagan. That is a year ago. 

“Dr. Townsend. Mr. Cerf would not concur in the truth 
of my statement, perhaps. 

“Mr. Gavagan. I am asking you, not Cerf. He was 
lazy, in your opinion, on September 4, 1935? 

“Dr. Townsend. Yes. 

“Mr. Gavagan. So he did not get over his laziness a 
year ago, as you say, did he? 
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“Dr. Townsend. I have since learned tjhat his laziness 
was not his fault. His laziness or his inactivity in our 
behalf was not laziness. 

“Mr. Gavagan. But he is still on your Board of Direc¬ 
tors? 

“Dr. Townsend. He is, and a very efficient-not on 

the Board of Directors; he is on the management of the 
paper as circulation manager.’’ 

which offer was objected to by Government counsel, and ob¬ 
jection sustained, and exception noted. 

Thereupon counsel for defendant offered] in evidence the 
following from page 604 of the record of May 19, 1936: 

‘‘Mr. Gavagan. He did not offer to elucidate. In one of 
those letters you refer to yourself as a ‘kindly spoken old 
chap/ 

“Dr. Townsend. I do not. 

“Mr. Gavagan. You do not? 

“Dr. Townsend. I do not. I am quoted as being such. 

“Mr. Gavagan. You say this, then, Doctor—I did not 
wish to misquote you, I will read what you say about your¬ 
self : ] 

‘I am always spoken of as a soft-voiced, mild-mannered 
old chap.’ 

“Dr. Townsend. Very well. 

“Mr. Gavagan. That is a pretty good opinion of your¬ 
self, is it not, that you give yourself? 

“Dr. Townsend. The people have a good opinion of 
me. 


43 “Mr. Gavagan. I am asking you. This is a pretty 
good opinion that you have of yourself? 

“Dr. Townsend. I have always maintained a good opin¬ 
ion of myself; yes, sir. 

“Mr. Gavagan. Let me repeat, a ‘soft-voiced, mild-man¬ 
nered old chap.’ That was your opinion of yourself on the 
date of this letter, January 16, 1935, and I assume, Doctor, 
that it is still your opinion of yourself; is!that right? 


“Dr. Townsend. That is true. I am not always a soft- 
voiced mild-mannered old chap. I can be as brisk in my 
language and conduct as anyone else occasionally. 

“Mr. Gavagan. Would you say that language such as 
this used by you in these letters, that you had the world 
by the tail and that ‘millions are in it’ are tihe phrases of a 
soft-voiced, mild-mannered old chap? 
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“Dr. Townsend. Oh, I do not care whether it is the 
phrase of a soft-mannered old chap or a determined old 
chap; it is immaterial to me what construction you put 
upon that language.” 

which offer was objected to by Government counsel, and 
objection sustained, and exception noted. 

Thereupon counsel for defendant offered in evidence the 
following from page 605 of the record of May 19, 1936: 

“Mr. Hoffman. I am reading now from a letter dated, 
Edwardsburg, Mich., December 12, 1935. I will show you 
a copy of it. In that letter you are addressed as ‘Respected 
Sir ’, and so forth, and down at the bottom it says: 

M ‘So many of our citizens have gone so far in their 
faith now as to declare Dr. Townsend is the embodiment 
of Jesus Christ.’ Do you encourage that sentiment? 

“Dr. Townsend. I do not. 

“Mr. Hoffman. Did vou write a letter and tell her 
whether you were or were not? I am referring to this part 
down here, the last paragraph of the letter, Doctor? 
44 “Dr. Townsend. I cannot help what the people’s 
opinion is concerning me. 

“Mr. Hoffman. Do you remember when you told the 
woman as to whether vou were or were not? 

m/ 

“Dr. Townsend. No; I do not remember what I told the 
woman. 

“Mr. Hoffman. What is your best judgment as to what 
you told her as to whether you were the embodiment of 
Jesus Christ? 

“Dr. Townsend. I am quite sure that I never told her 
that I was anything of the sort. 

“Mr. Hoffman. You did not? 

“Dr. Townsend. I did not.” 

which offer was objected to by Government counsel, and 
objection sustained, and exception noted. 

Thereupon counsel for defendant offered in evidence the 
following from page 655 of the record, May 20, 1936: 

“Mr. Sullivan. Are you acquainted with the meeting 
held in Oklahoma, where it is alleged that 6,000 Townsend- 
ites were present and several Indian dancers? 

“Dr. Townsend. No, I know nothing about it. 

“Mr. Sullivan. Do you know the charge which is made, 
or alleged to be made, by the Honorable Gomer Smith, who 
is now a candidate for the United States Senate from Ok- 
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j 

lahoma, that Mr. Warmbold, during this dgnce there to at¬ 
tract attention for the caravan, is charged with kissing an 
Indian Squaw in public? 

“Dr. Townsend. Lord bless you, no! jl know nothing 
about that. I never heard of it.” 

which offer was objected to by Government counsel, and 
sustained, and exception noted. 

Thereupon counsel for defendant offered in evidence the 
following from pages 680 and 681 of the record of May 20, 
1936: # | 

“Mr. Lucas. Obviously, I know nothing of the circum¬ 
stances stated in the telegram of Mr. Trefzj which was read 
'to you this morning by Mr. Sullivan as to why he could 
not appear at that meeting in Endicott, N. Y., but 
45 w’ould that not excite your curiosity or suspicion, as 
a leader of a great movement like tjiis? 

“Dr. Townsend. No, I am not at all inclined to dig into 
men’s pasts. My experience has taught tne that no men, 
or but few men, indulge in that sort of thing. And then 
my philosophy is this, ‘Let him who is without sin cast the 
first stone.’ 

“Mr. Lucas. Yes, I appreciate that, Doctor. You quote 
from the bible todav, but vesterdav in a letter you were tell- 
ing somebody to go to hell, as I recall it. 

“Dr. Townsend. Surely, I do that quite frequently. 

“Mr. Gavagan. Christ did not do that^ did he? 

“Dr. Townsend. No, I am not Christlike. I do not make 

any such contention. 

* 

“Mr. Gavagan. But you just quoted the remarks of 
Christ, did you not? | 

“Dr. Townsend. Do you never quote the Bible? 

“Mr. Gavagan. Do not answer my question by asking 
me one. 

“Dr. Townsend. Oh, but I may. 

“Mr. Gavagan. I say, was the Biblical quotation, ‘Let 
him who is without sin cast the first stone’, the words of 
Christ? | 

“Dr. Townsend. Yes, purported to be.| 

“Mr. Gavagan. So you did quote the words of Christ? 

“Dr. Townsend. All right. 

“Mr. Gavagan. Is that right? 

“Dr. Townsend. Is that a sin? 


i 
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“Mr. Gavagan. Did anyone accuse you of committing a 
sin? 

“Dr. Townsend. No. I say, is that quotation a sin? 

“Mr. Gavagan. I said, did anyone accuse you of com¬ 
mitting a sin? 

“Dr. Townsend. No. 

“Mr. Gavagan. You are given, though, to quoting the 
Bible quite freely, are you not? 

“Dr. Townsend. No, I am not. I seldom quote the Bible. 

“Mr. Gavagan. You seldom quote the Bible? 

“Dr. Townsend. Seldom. 

46 “Mr. Gavagan. When did you begin quoting it? 

“Dr. Townsend. Oh, bless your soul, I do not 
know\ I have been somewhat familiar wdth the Bible since 
I w’as a small boy. 

“Mr. Gavagan. You used to quote it in the Black Hills 
of South Dakota? 

“Dr. Towmsend. Did I what? 

“Mr. Gavagan. Did you quote it in the Black Hills of 
South Dakota? 

“Dr. Towmsend. I am not going to answer anv such non- 
sensical questions. 

“Mr. Gavagan. You cannot tell me, then, how’ long you 
have been quoting the Bible? 

“Dr. Townsend. I do not know*, and I do not propose to. 

“Mr. Lucas. Doctor, do you belong to any Church? 

“Dr. Townsend. No. 

“Mr. Lucas. Do you believe in a Supreme Being? 

“Dr. Townsend. I do. 

“Mr. Lucas. Doctor, getting back to the first part of my 
question, do I understand you to say that you accepted that 
philosophy of life which prohibits you from going back 
into the career of any single individual regardless of w r hat 
his past might have been? 

“Dr. Townsend. I said 30 vears back in a man’s career. 

“Mr. Lucas. In other words, assuming that a man has 
been a fugitive from justice for a period of 30 years, that 
fact will be wholly immaterial and unimportant in so far 
as his employment wdth the O.A.R.P. Ltd. is concerned? 

“Dr. Townsend. Oh, no; that would not be unimportant. 
If I find that a man is actually a fugitive from justice, why, 
that might put a different— 
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“Mr. Lucas. But you are not going to take the time or 
trouble to investigate any complaint of tha^; kind. 

“Dr. Townsend. I do not think I shall, j 

“Mr. Lucas. Is it not a fact tliaj; that is one of 
47 the chief difficulties of your organization at the pres¬ 
ent time, your failure to look into the history and 
the past of a great number of individuals who are now 
working and making a fund through yohr organization? 

“Dr. Townsend. Do you think that we hdve shown any— 

“Mr. Lucas. Just answer my question, now; do not ask 
me what I think. Just answer my question. If you do not 
understand me, I will have the reporter repeat it. 

“Dr. Townsend. All right. I would like to have it re¬ 
peated. 

“(question was read.) 

“Dr. Townsend. No, we have not had any special diffi¬ 
culty in expanding this movement that I can see. 

“Mr. Lucas. Well, would you answer tl}at ‘yes’ or ‘no’, 
or can you? 

“Dr. Townsend. I would say no. 

“Mr. Lucas. Doctor, do you agree with j me that regard¬ 
less of how much merit your plan may have, those in charge 
of a movement so gigantic in character, thb men who serve 
as directors of the board or regional directors, or other¬ 
wise, should be men of unquestioned honesty and integrity? 

“Dr. Townsend. Yes; we are endeavoring to have that 
state of affairs.’’ j 

which offer was objected to by Government counsel, and 
sustained, and exception noted. 

Thereupon counsel for defendant offered in evidence the 
following from pages 692 and 693 of the record of May 20, 
1936: | 

“Mr. Gavagan. Doctor, you just mentioned justice. Will 
you give me the definition of ‘justice’? 

“Dr. Towmsend. A law 7 that is not discriminatory. 

“Mr. Lucas. You had better scrap the Townsend plan, 
then. 

“Mr. Gavagan. Is that your best attempt to define ‘jus¬ 
tice’ as ‘a law 7 that is not discriminatory’?! 

“Dr. Towmsend. That is not a definition of justice; that 

is— | 

“Mr. Gavagan. I asked you for your definition of ‘jus¬ 
tice’, that you just mentioned? 






40 


FRANCIS E. TOWNSEND VS. UNITED STATES. 


48 “Dr. Townsend. Justice in law; is that what you 
have reference to? 

“Mr. Gavagan. No, you used the term ‘justice’ in an¬ 
swer to Mr. Hoffman’s question, did you not? 

“Dr. Townsend. Yes. 

“Mr. Gavagan. I asked you to give me a definition of 
that term ‘justice’? 

“Dr. Townsend. Well, we will say equity. 

“Mr. Gavagan. Your idea of that definition is— 

“Dr. Townsend. Equity and fairness between man and 
man. 

“Mr. Gavagan. What do you mean by ‘equity’? 

“Dr. Townsend. Equal opportunity, equal treatment, 
based upon justice. 

“Mr. Gavagan. Is justice conditional upon circum¬ 
stances? 

i“Dr. Townsend. No, that is the reason that I wanted to 
eliminate this feature of the McGroarty bill, because it dis¬ 
criminates.” 

which offer was objected to by Government counsel, and 
sustained, and exception noted. 

!Thereupon counsel for defendant offered in evidence the 
following from pages 704 and 705 of the record of May 20, 
1936: 

“Mr. Lucas. Did vou not endorse Borah for President? 

“Dr. Townsend. Why no. He has never been a candi- 
date for President. 

“Mr. Gavagan. Borah lias not or he is not? 

“Dr. Townsend. He is now, but he was not at that time. 

“Mr. Gavagan. Since he threw his hat in the ring, you 
have endorsed Borah, have vou not? 

7 i 

“Dr. Townsend. No; I have said that I favored him 
above all candidates. 

“Mr. Gavagan. You have had conferences with him, 
have you not? 

“Dr. Townsend. Yes. 

“Mr. Gavagan. Where you gave him the ‘He’s good 
enough for me’ act, did you not? 

“Dr. Townsend. Yes. 

49 “Mr. Gavagan. Is that not endorsing him, 
Doctor? 

“Dr. Townsend. It is my personal endorsement. 
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“Mr. Lucas. If Borah is a candidate for President, you 
are for Borah for President, if he is nominated? 

“Dr. Townsend. Unless there are other candidates that 
are more favorable. 

“Mr. Gavagan. Are you going to desert ‘Old Bill’ now, 
Doctor, too? | 

“Dr. Townsend. What? 

“Mr. Gavagan. You would not desert ‘old BilP now, 
would you? 

“Dr. Townsend. No. 

“Mr. Lucas. Borah is not for the $200[a-month pension 
plan, Doctor? 

“Dr. Townsend. I realize that, sir.” j ' 

which offer was objected to by Government counsel, and 
sustained, and exception noted. 

Thereupon counsel for defendant offered in evidence the 
following from pages 709, 710, 711, 712, and 713 of the rec¬ 
ord of Mav 20, 1936: 

“Dr. Townsend. Now, Mr. Chairmaii, may I have a 
moment? 

“Mr. Hoffman. Sure. 

“Dr. Townsend. I have here a document that I believe 
will make clear my philosophy of the Townsend plan and 
the need for it. I do not see that we are getting anywhere 
with this discussion of personalities and w'hat this man 
does or what that man does and says. I cannot for the life 
of me see that anything is going to be gdined by that sort 
of business. I respectfully request that I may be permit¬ 
ted to give this committee the embodiment of what the 
Townsend plan really is and the philosophy on which it 
stands. It may clear up in your minds a lot of things. 

“The Chairman. Is that any change fifom the numerous 
pamphlets that you have issued heretofore, Doctor? 

“Dr. Townsend. Yes, this is quite different. 

50 “The Chairman. Is this a new Townsend plan? 

“Dr. Townsend. This is an embodiment of the 
Townsend plan. 

“The Chairman. Is it something ne^—different from 
■what— 

“Dr. Townsend. Yes; this is something new. 

“The Chairman. This is the new Towpsend plan? 

“Dr. Townsend. No; new principles involved in it, but 
the discussion of it I think you will find is clearer. 
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“Mr. Ditter. Mr. Chairman, I would suggest the Doctor 
prepare that in mimeographed form and present it to each 
of us so that we can study it for further consideration; that 
he be permitted to continue under the examination of the 
Congressman who presently has him under examination. 

“Mr. Hoffman. The point is, I do not care so much for 
the philosophy, I would like a few facts. 

“Dr. Townsend. Now, gentlemen, I have endeavored to. 
be courteous (rising)— 

“Mr. Ditter. Doctor, you have copies of that, have you 
not? 

“The Chairman. Just be seated, Doctor. We want to 
ask you a few more questions. 

“Mr. Tolan. Do you desire to have that introduced in 
evidence, Doctor? 

“Dr. Townsend. I do. 

“Mr. Tolan. Give it to me. Is this statement that I hold 
in my hand your own statement? 

“Dr. Townsend. Yes; with the exception of the quota¬ 
tions from the Brookings Institution therein, which my at¬ 
torney was kind enough to get for me, so that I can embody 
them in this document. 

“Mr. Tolan. In this statement you have stated your 
economic views of the Townsend plan? 

“Dr. Townsend. Yes. 

“Mr. Tolan. Is that right? 

“Dr. Townsend. That is right. 

“Mr. Tolan. I offer it in evidence. 

51 “Dr. Townsend. I would like very much to have 
it read. 

“Mr. Tolan. And ask the Doctor to read it. 

“Mr. Hoffman. I would like to know who prepared it. 

“Dr. Townsend. I did. 

“Mr. Hoffman. Then why could you not tell us about 
it right now and here? 

“Dr. Townsend. Because I can do it much more consec¬ 
utively and clearly if I read it. 

“Mr. Hoffman. I know, but we have lots of time now, 

. ^ J he we have wasted time. But 

you just tell us in answer to these questions what your 

theory is,— 

* ' 

“Dr. Townsend. I can tell you this— 
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“Mr. Hoffman. But you never can tell who wrote a 
thing like that. I 

“Dr. Townsend. Cannot? | 

“Mr. Hoffman. You never know who the author is. For 


example, who is the author of your plan? 

“Dr. Townsend. I am. 

“Mr. Hoffman. Where did you get it? 

“Dr. Townsend. Where does a man get:any ideas? 

“Mr. Hoffman. The thing was copyrighted in 1931, was 
it not? I 

“Dr. Townsend. I never saw any suchj copyright. 

“Mr. Hoffman. You never did? 

“Dr. Townsend. I never did. 

“Mr. Hoffman. Pardon be if I am interfering with the 
gentleman. 

“Mr. Tolan. Mr. Chairman, I make thdt offer. 

“Mr. Hoffman. I will withdraw until later. 

“Mr. Gavagan. I object to it upon the! ground that the 
witness is here for examination, not to make a statement 
for political purposes or otherwise. Secondly, from the 
witness’ own statement, the statement contains statements 
of others not witnesses, and it is the rankest of hearsay. He 
says it is statements of the Brookings Institution and not 
his own statement. 

52 “Dr. Townsend. I do not say anything of the 
sort. 

“Mr. Gavagan. Therefore, I object to it. 

“Dr. Townsend. I do not say anything of the sort. I 
beg your pardon. 

“Mr. Gavagan. It was prepared by h}s counsel. It is 
not a statement prepared by the witness in the least iota. 

“Dr. Townsend. I beg your pardon. 

“Mr. Tolan. I say, Mr. Chairman, that that is not a cor¬ 
rect quotation from what the doctor said. He said he pre¬ 
pared it himself, and he did take some figures from the 
Brookings Institution. 

“Dr. Townsend. From the report of the Brookings 
Institution. 

Mr. Tolan. We have introduced in evidence here letters 
written from John Jones or John Smith, iinverified, not in 
affidavit form or anything of the kind. I have no objec¬ 
tion to the doctor’s being cross-examined On this statement 
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but I think he should have the right to introduce this state¬ 
ment as to his views. He has got it and worked on it, and 
I think that it is admissible. 

“Dr. Townsend. I prepared it especially for this com¬ 
mittee. 

“Mr. Hoffman. I agree with Mr. Tolan, it would be fine 
to have the doctor give his views, but he is here, and the 
spoken word is so much more effective than something that 
is written that he can tell us in answer to questions of, for 
instance, Mr. Lucas, who has him now for examination. 
He can tell us now. 

“The Chairman. I think it w’ould be better for the doc¬ 
tor— 

“Mr. Gavagan. The doctor is a witness here under sub¬ 
poena. He is the head of this movement. He should know 
its economics, or be able to explain them. I intend to ex¬ 
amine him exhaustively on that point. I am not going to 
be bound by that statement. 

“The Chairman. I think the gentleman’s point is well 
taken. Sustained. 

“Mr. Tolan. I ask for a roll call. 

“Mr. Collins. Mr. Chairman, I would like to find out if 
the statement which has been prepared and is now submit¬ 
ted to the committee at the request of Mr. Tolan is 
53 to preclude the doctor from further examination by 
the members. 

“Mr. Tolan. No; none whatever, not at all. He can be 
cross-examined. 

“Mr. Collins. This is onlv for the edification of the 

* 

members of the committee ? 

“The Chairman. Call the roil on the objection. 

“Mr. Hollister. Mr. Chairman, may I ask something? 
What is the nature of the question on which the roll is to' 
be called? 

“The Chairman. Mr. Gavagan objected to the introduc¬ 
tion of this on the ground that the witness was here under 
oath and could be examined. 

“Mr. Hollister. TThat is meant bv ‘introduction’? Is it 

w 

to be read or is it to be incorporated in the record? 

“Mr. Gavagan. It is to be read by the Doctor. 

“Mr. Hollister. If it is the question of the doctor read¬ 
ing now a prepared statement—you mean as to whether 
he shall now be permitted to read a prepared statement? 
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“The Chairman. Which lie and his attorney have pre¬ 
pared. 

“Mr. Hollister. Is that the question? 

“Mr. Gavagan. Yes. 

“Mr. Hollister. Whether at the present time, without 
investigation by the committee, that statement is to be 
read ? j 

“The Chairman. That is right. 

“Mr. Hollister. In lieu of additional Evidence at the 
present time? 

“The Chairman. Yes. j 

“Mr. Hollister. That is the question? ! 

“The Chairman. Yes. ! 

“Mr. Hoffman. Is that the Downey plan you have now? 

“Dr. Townsend. There is no Downey pl^n. 

“Mr. Gavagan. A roll call is in order,|Mr. Chairman. 

“Mr. Ditter. There is a roll call before ijis. 

“Mr. Hollister. Mr. Chairman, I do not understand this 
is to be read by the Doctor. This is submitted to the 
54 committee to be made part of the record? The Doc¬ 
tor does not request to read that at hll? 

“Mr. Gavagan. As I understand the doctor requested 
to be permitted to read that statement. Did you or did you 
not? | 

“Dr. Townsend. Yes. 

“Mr. Gavagan. He answers “Yes” to piy question. I 
thought I understood the question. 

“The Chairman. Call the roll, Mr. Clert 

“Mr. Lucas. Mr. Chairman, it strikes me that with all 
members of the committee trying to talk at the same time, 
there may be some misunderstanding as tio just what we 
are voting upon. I understood that Mr.| Tolan made a 
motion to receive this and have it printed in the record. If 
I am wrong about it, I will stand corrected^ 

“Mr. Tolan. I did not make a motion Mtr. Lucas, I just 
offered it in evidence, and to have the doctor read it. 

“The Chairman. Does every member of this committee 
understand what the motion was, now, and |what the ruling 
of the Chair was? j 

“Mr. Hollister. I understand there was |no ruling. 

“Mr. Gavagan. Mr. Tolan made the motion. 

“Mr. Tolan. And you objected. 
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4 4 Mr. Gavagan. Mr. Tolan made a motion to offer this 
in evidence and permit the Doctor to testify from it or 
read it into the record. To that I objected. The chair has 
sustained my objection. Now, the parliamentary question 
is whether the Chair will be sustained. To sustain the 
Chair, the vote in 4 Aye’, and to overrule the Chair it is 
4 No \ 

4 4 Mr. Hoffman. A parliamentary inquiry first. 

“The Clerk: Mr. Bell! 

44 Mr. Hoffman. Now, here in the first paragraph. 

44 The Chairman. Let us pass upon this question now. 

44 Mr. Hollister. Mr. Chairman, may I make a sugges¬ 
tion ? 

4 4 Mr. Hoffman. I know, but I would like to know what 
is in it before I vote on it. 

4 4 Mr. Hollister. Mr. Chairman, in that connection 
55 I do not think there is any desire for anv member of 
the committee to cut anyone off from any proper 
explanation. On the other hand, to receive prepared state¬ 
ments into the record sight unseen seems to be somewhat 
out of line. I am just wondering whether it would not be a 
wise tiling to have the members of the committee look the 
statement over and have the Doctor proceed with his testi- 

monv. 

* 

44 Mr. Tolan, I am sure, would be glad to withhold his mo¬ 
tion and let the committee pass on it later, perhaps when 
they have had a chance to look it over. 

44 Mr. Ditter. I have already suggested, Mr. Hollister, 
that a copy of this be placed in the hands of each member 
of the committee and if subsequently it is to go in the record, 
we will know whether or not it should be admitted. 

4 4 Dr. Townsend. Let me request— 

44 Mr. Tolan. I have been sitting here for davs and I have 
never had the advantage of copies of instruments or let¬ 
ters to be introduced here, never saw them before in mv 
life. The attorney for the committee has introduced them. 
I have not received any advance copies of anything of the 
kind. 

44 Mr. Gavagan. I object to the proceeding upon the 
ground that it is absolutely irregular to any rules of evi¬ 
dence that I know of. I do not care what is in the state¬ 
ment. 
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“The Chairman. Gentlemen, we will call the roll on Mr. 
Gavagan’s objection. 

“Mr. Gavagan. It is the ruling of the Chair the motion is 
on now. 

“The Chairman. Now just a minute, Mij. Gavagan made 
an objection, which the chair sustained. 

“Mr. Hollister. I thought Mr. Tolan might be willing to 
withdraw his motion and give us a chance to look it over. 

“Mr. Tolan. No, we had better have a vote. 

“The Clerk. Mr. Bell? 

“The Chairman. Aye. 

“The Clerk. Mr. Lucas? 

56 “Mr. Lucas. No. 

“The Clerk. Mr. Gavagan? 

“Mr. Gavagan. Aye. 

“The Clerk. Mr. Tolan? 

“Mr. Tolan. No. 

“The Clerk. Mr. Hollister? 

“ (No response) 

“The Clerk. Mr. Ditter? 

“Mr. Ditter. I vote ‘Aye’. 

“The Clerk. Mr. Collins. 

“Mr. Collins. No. 

“The Clerk. Mr. Hoffman? j 

“Mr. Hoffman. No, because this says, “I therefore sug¬ 
gest that my remarks should be printed and franked out to 
your constituents, ” and this committee has no authority to 
do any such thing. 

“Mr. Gavagan. Then you should vote ‘^.ve\ 

“Mr. Ditter. Then your vote should be V^ye\ 

“Mr. Hoffman. I am voting against that, whatever the 
vote may be. 

“The Chairman. If you vote to sustain the ruling of the 
Chair, vou vote ‘Aye’. 

“Mr. Hoffman. That is the way I am voting. That docu¬ 
ment was something which he did not even Write. 

“Mr. Ditter. Then you had better change your vote. 

“Mr. Hoffman. I do not know what the yote is, but I am 
voting to keep that thing out. 

“Mr. Gavagan. Then the vote is ‘Aye’, j 
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‘ * Mr. Hollister. I do not know whether you got my vote. 
I vote ‘Aye’ at the present time until we have a further 
time to judge. 

“The Clerk. It is five to three to sustain the Chair, 
dence the following from page 732 of the record of May 20, 
o’clock tomorrow morning. 

“(Whereupon at 4 p.m., the committee adjourned until 
10 a.m., Thursday, May 21, 1936.) ” 

which offer was objected to by Government counsel, 
57 and objection sustained, and exception noted. 

Thereupon counsel for defendant offered in evi¬ 
dence the following from page 732 of the record of May 10, 
1936 : 

“Mr. Sullivan. What, if anything, did Dr. Townsend do 
when that statement was made in the presence of Mr. Hud¬ 
son, Mrs. Marshall and this reverend of yours? 

“ ‘Mr. Moore. Mrs. Marshall broke out crying and said, 
“Mr. Clements, that is a terrible thing to say. What will 
our old people think of you if they ever learn you felt that 
wav toward them?” She went over and started to crv on 
Dr. Townsend’s shoulder, and he kind of snapped his fingers 
and said, “What of it, what of it?” 

“Mr. Sullivan. Doctor, did that lady do that? 

“Dr. Townsend. Xo, she did not. 

“Mr. Sullivan. Was she there? 

“Dr. Townsend. It is all a pure fabrication. 

“Mr. Sullivan. Was she there? Was Mrs. Marshall in 
Washington ? 

“Dr. Townsend. She was in Washington verv much and 
we had many conferences together. 

“Mr. Sullivan. Yes; manv conferences. Did vou see her 

•> * 

at the Ambassador Hotel when she was here at anv time? 

* 

“Dr. Townsend. Yes. 

“Mr. Sullivan. How frequently? 

“Dr. Townsend. I could not say. Several times. 

“Mr. Sullivan. Would vou sav as manv as 15 times? 

“Dr. Townsend. I would not attempt to say how many 
times. 

“Mr. Sullivan. What is your best judgment on it? 

“Dr. Townsend. Might have been 15, I do not know. 
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STATEMENT OF THE CASE 

This appeal was taken from a judgment of the 
District Court of the United States for the District 
of Columbia, entered on the 24th day of February, 
1937. The indictment contained two counts; the first 
count charged appellant unlawfully and wilfully did 
make default by unlawfully, knowingly, and wilfully 
and without leave departing and absenting himself 
from the presence of a Committee of Congress before 
whom Appellant had been summoned to give testimony 
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! concerning his old-age pension plan; while the second 
count charged Appellant with unlawfully and wilfully 
having made default in that he did unlawfully, know¬ 
ingly and wilfully fail and refuse to give testimony 
! before a Committee of Congress touching the matter 
under inquiry. The appellant was convicted on the 
first count,—a verdict of “Not Guilty’’ having been 
i directed on the second count. Motion for a new trial 
was overruled. 

STATEMENT OF FACTS 

The House of Representatives of the Congress of 
the Lnited States adopted a Resolution authorizing 
an investigation of old-age pension plans, and au¬ 
thorized the appointment of a special committee for 
that purpose, giving said committee power to conduct 
hearings thereon and to require the attendance of 
witnesses thereat. (R. 16, 17.) Said committee was 
duly appointed. (R. 19.) Said Resolution, inter alia, 
specifically provided as follows: 

“Every person, who, having been summoned as 
a witness by authority of said committee or any 
subcommittee thereof, wilfully makes default, or 
who, having appeared, refuses to answer any 
questions pertinent to the investigation heretofore 
authorized, shall be held to the penalties provided 
by Section 102, Chapter 7, of the Revised Statutes 
of the United States, second edition 1878.” (R. 
17, 18.) 

Appellant was summoned to appear and give testi¬ 
mony before said committee. (R. 19.) He did appear 
before said committee pursuant to the subpoena, on 
! May 5th, 1936, but on that date and without any 
examination or explanation the committee recessed for 
two weeks, and directed appellant to return on May 
19th, and appellant did return and appear before said 
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committee on May 19th, 20th and 2lkt* (R. 21.) 
Appellant testified before said committed on all three 
days. (R. 54.) Shortly after 3:30 o’clock in the after¬ 
noon of the third day of appellant’s testimony before 
said committee appellant announced to the committee 
he would stay no longer, and upon leaving made the 
following statement: 

! 

“in view of the apparent unfriendly attitude of 
this committee and the unfair attitude it has shown 
to me and the members of my organization, I 
deem it my duty to say that I shall no longer 
attend these committee meetings. J am retiring 
from this sort of an inquisition and I do not pro¬ 
pose to come back again except undeij arrest. And 
I do refuse absolutely to make any further state¬ 
ment pertaining to this movement to this com¬ 
mittee. Thank you, and good-by, Gentlemen. ’ ’ 
(R. 24.) 

i 

At the time of appellant ’s departure f|rom the com¬ 
mittee room there had been no question propounded 
to him which was unanswered by him and there was 
no question pending. (R. 21.) After appellant de¬ 
parted from the committee room on Ma\j 21, no effort 
was made to get him to return for further examina- 
tion. (R. 22.) The said committee reported the facts 
and circumstances to the House of Representatives 
and the latter voted to turn the matter over to the 
United States District Attorney. (R. 22.) There¬ 
after the indictment was returned. 


ASSIGNMENT OF ERRORS 


The Court erred: 

1. In overruling, with exception, the| defendant’s 
motion for a directed verdict on the fjrst count of 
the indictment, at the close of the Government’s case 
and renewed at the close of the entire case. 


2. In refusing to permit the defendant to present to 
the jury evidence in justification of his leaving the 
Congressional hearing. 

3. In permitting, over objection, and exception, the 
introduction in evidence of the excerpt from the Jour¬ 
nal of the House of Representatives, 74th Congress, 
Second Session, appearing on page 226 thereof, being 
the Resolution No. 443, which was adopted for the old- 
age pension investigation. 

4. In refusing to permit the defendant to introduce 
in evidence the certified copy of the transcript of the 
hearing before the Congressional Committee. 

5. In refusing over objection and exception, to 
grant defendant’s prayers for instructions numbered 
1, 2, 8,11, 12,15, 17,18, 20, 22 and 23. 

6. In permitting the introduction of testimony by 
the Government witness, John B. Kiefer, of conversa¬ 
tions had prior to the issuing of subpoena to Dr. 
Townsend, to show wilfulness to depart the committee 
hearings, and refusing to permit the introduction of 
evidence on the part of the defense to show justifica¬ 
tion for such departure. 

7. In overruling defendant’s motion for a new trial. 

8. In other respects apparent of record. 

ARGUMENT 

The Court erred in overruling, with exception, the 
defendant’s motion for a directed verdict on the first 
count of the indictment, at the close of the Govern¬ 
ment’s case and renewed at the close of the entire case. 

The evidence is uncontroverted that Appellant was 
summoned to appear before the Congressional Com- 
mittee, and that lie did appear pursuant to said sum¬ 
mons on May 5tli, 1936, when the said Committee in 
recessing for two weeks directed him to return on 
May 19th, 1936, and that he did return and appear 
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before said committee on May 19th, and testified 
throughout that day and the whole day of May 
20th,. and again on May 21st, 1936, hntil he de¬ 
parted from the committee room late in the after¬ 
noon of the third day. Appellee contends that in 
departing from the committee room appellant did 
so without leave or acquiesence on the part of the 
committee, and hence, there was a wilful default. The 
Court agreed with this contention. This appellant says 
was error. 

The statute, Section 102, Chapter 7, of the Revised 
Statutes of the United States, upon whicji the indict¬ 
ment was predicated, is as follows: 

4 ‘Every person who having been summoned as 
a witness by the authority of eithqr House of 
Congress, to give testimony or to produce papers 
upon any matter under inquiry before either 
House, or any committee of either H^use of Con¬ 
gress, wilfully makes default , or who\ having ap¬ 
peared, refuses to answer any questions pertinent 
to the question under inquiry, shall! be deemed 
guilty of a misdemeanor * * *” (Emphasis 
supplied.) 

The statute, supra, embraces two distinct offenses, 
first, when a person who has been summoned as a wit¬ 
ness wilfully makes default, and secondly, when a per¬ 
son who, having appeared, refuses to answer pertinent 
questions, etc. (Emphasis supplied-) appellant is 
concerned here only with the first offense set out in 
said statute, as the first count of the ihdictment is 
predicated thereon. Appellant contends that he was 
summoned as a witness and that in obedience to said 
summons he appeared and gave his testimony for three 
days ,—and that by so doing he did not wilfully or 
otherwise make default in violation of said. statute. 

A 44 Summons’’ is defined in law to be “the name 
of a writ commanding the sheriff, or othej: authorized 


6 


officer, to notify a party to appear in Court to answer 
a complaint made against him and in the said writ 
specified, on a day therein mentioned.’’ (Bouvier’s 
Law Dictionary, Rawle’s Third Edition.) 

' “Default” is defined in law to be “The non-per¬ 
formance of a duty, whether arising under a contract 
or otherwise. In its largest and most general sense, 
it seems to mean failing. The non-appearance of a 
plaintiff or defendant at Court within the time pre¬ 
scribed by law to prosecute his claim or make his de¬ 
fense. When the plaintiff makes default, he may be 
iion-suited; and when the defendant makes default, 
judgment by default may be rendered against him.” 
(Emphasis supplied.) (Bouvier’s Law Dictionary, 
Rawle’s Third Edition, p. 814.) 

i Webster, in his Xew International Dictionary, de¬ 
fines the word “Default” as follows: 

“Default. Law: In practice, the failure of a defend¬ 
ant or plaintiff to appear at the required time to defend 
or prosecute an action or proceeding. In case of de¬ 
fault the plaintiff may be non-suited; the defendant 
may have judgment rendered against him called a 
judgment by default.” (Emphasis supplied.) 

There isn’t any doubt that the said statute with re¬ 
gard to “Default” means the absolute failure to ap¬ 
pear, and this contention is strengthened by the lan¬ 
guage of the said statute being in the disjunctive “or 
who, having appeared, refuses to answer,” etc. In 
the recent case of United States v. Murdock, 290 U. S- 
389 (1933) the United States Supreme Court enun¬ 
ciated dicta which are conclusive in character on this 
point. In discussing Sinclair v. United States, 279 
U. S. 263, the Court pointed out that the statute, supra, 
described two distinct offenses in the disjunctive and 
in only one of them is wilfulness an element. Refer¬ 
ring specifically to the first of these offenses, namely, 
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where one “wilfully makes default,” (an$ this is the 
only one with which appellant is concerned) the Su¬ 
preme Court said of the Sinclair case: 

“Sinclair having been summoned attended the 
hearing. He was therefore guilty of no wilful 
default in obeying a summons.” 

It would appear from that statement that “default” 
is construed as the direct antithesis of j appearance. 
In civil cases it has been held that “default” signifies 
that there has not been an appearance at lany stage of 
the action by the party in default. 

Hamilton v. Bernstein, 133 Kan. 229; 299 Pac. 

581, 582 

Covert v. Haskins, 39 Kan. 571; 18 Pac. 522, 523. 

In the cases cited the Court pointed out that “default” 
is distinguished from “absence”, which nfeans that the 
party was not present at a particular time. 

Unless, then, “default” is interpreted to cover a 
situation where appellant has withdrawn at a certain 
stage of the hearing, long after his appearance in 
obedience to a summons, it may be contended that 
there was no default at all in this case,! either wilful 
or otherwise. This contention of appellant is con¬ 
firmed by the precise language of the statute, supra, 
following the words “wilfully makes default,” as 
follows: 

“or who, having appeared, refuses to answer 
any questions, * * * (emphasis supplied.) 

Appellant contends that he was not at any time in 
default. | 

The Court erred in refusing to permit the Defendant 
to present to the jury evidence in justification of his 
leaving the Congressional hearing. 

Appellant sought to introduce in evidence testimony 
in justification of his departing from the Congres- 
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sional hearing, and on the pertinency of the inquiry, 
which the trial Court denied. (R. 22, 23, 29, 30, and 
31 to 54 inclusive.) The language of the statute, 
supra, specifically makes “wilfullness” an element of 
the offense charged. Appellee was permitted to show 
“wilfulness” on the part of appellant in departing the 
committee room. (R. 25, 26, 27.), but appellant was 
denied the right to show justification on his part for 
so departing. This appellant says is error. 

Even if it is conceded that a “wilful default” goes 
so far as to extend to failure to attend continuously at 
the committee hearings until the purpose of the hear¬ 
ings is fulfilled, it still remains true that “wilfulness” 
is an element of the offense. In United States v. Mur¬ 
dock, supra, the court carefully distinguished the of¬ 
fense “wilfully makes default” from the second and 
distinct offense of refusing to answer questions after 
having made an appearance. With respect to the 
latter offense, the Court observed concerning the Sin¬ 
clair case: 

“He (Sinclair) refused to answer certain ques¬ 
tions not because his answers might incriminate 
him, for he asserted they would not, but on the 
ground the questions were not pertinent or rele¬ 
vant to the matters then under inquiry. The ap¬ 
plicable statute did not make a bad purpose or 
evil intent an element of the misdemeanor or 
refusing to answer, but conditioned guilt or in¬ 
nocence solely upon the relevencv of the ques¬ 
tion propounded. Sinclair was either right or 
wrong in his refusal to answer, and if wrong he 
took the risk of becoming liable to the prescribed 
penalty.” 

While it is true that the meaning of the word “wil¬ 
ful” depends upon the context in which it is used, 
United States v. Sioux City Stock Yards Co., 162 Fed. 
556, 562, nevertheless, the Supreme Court of the 
United States in construing the word “wilful” in 
criminal statutes has given it a meaning going be- 
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yond “ voluntarily.” In United States jv. Murdock, 
supra, the Court in construing the provisions of the 
Revenue Acts of 1926 and 1928 which imposed crim¬ 
inal penalties for wilfully failing to supply informa¬ 
tion to the Bureau of Internal Revenue, $aid: 


“The word (wilfully) often denotes an act 
which is intentional, or knowing, <jr voluntary, 
as distinguished from accidental, bqt when used 
in a criminal statute it generally iheans an act 
done with a bad purpose (citing ca$es); without 
justifiable excuse (citing cases); sthbbornly, ob¬ 
stinately, perversely (citing cases). The word is 
also employed to characterize a thing done with¬ 
out ground for believing it is lawful. (Roby v. 
Newton, 121 Ga. 679; 49 S. E. 694), or conduct 
marked by careless disregard whether or not 
one has the right so to act. (citing Cases.)” 


In the Murdock case, supra, the Court held that the 
respondent was entitled to have the question of ab¬ 
sence of evil motive submitted to the jury. The Court 
said: 


“Here we are concerned with a statute which 
denounces a wilful failure to do various things 
thought to be requisite to a proper administra¬ 
tion of the income tax law, and thej government, 
in the trial below, we think correctly, assumed 
that it carried the burden of showing more than 
a mere voluntary failure to supply| information, 
with intent, in good faith, to exercise a privilege 
granted the witness bv the Constitution. The re- 
spondcnt’s refusal to answer was intentional and 
without legal justification, but the jury might 
nevertheless find that it was not proippted by bad 
faith or evil intent, which the statute makes an 
element of the offense.” 

In the leading case of Felton v. United States, 96 
U. S. 699 (1877), a statute required distillers to main¬ 
tain certain equipment to prevent the abstraction of 
spirits and imposed a penalty upon any distiller who 
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“knowingly and wilfully” omitted, neglected or re¬ 
fused to do anything required by law in the conduct 
of his business. The Court said: 

“Doing or omitting to do a thing knowingly and 
wilfully implies not only a knowledge of the 
thing, but a determination with a bad intent to 
do it or to opiit doing it.” 

The defendant in the Felton case was not guilty 
since he did acts which were innocent in purpose. 

Potter v. U. S. 155 U. S. 438, 39 L. ed. 214 
Spurr v. U. S., 174 U. S. 728, 19 Sup. Ct. 812 
U. S. v. Edwards, 43 Fed. 67 
U. S. v. Three Railroad Cars, 28 Fed. 144, 146 
U. S. v. Phila., etc. R. R. Co., 223 Fed. 207 
U. S. v. Meiglier, 37 Fed. 875, 881 
Arnold v. U. S., 75 Fed. (2nd.) 144 (1935) 

Appellant contends that the questions propounded 
to him at the Committee hearings not only were 
neither pertinent nor relevant to any legislative ques¬ 
tion, but almost wholly of an abusive, personal and 
insulting tenor. (R. 30 to 54 inch) He put up with 
such harangue for three days, and tiring of continued 
abuse and insult, he announced that he would no 
longer remain, and thereupon departed. (R. 24.) 

The Committee made no effort to correct its pro¬ 
cedure; it did not abandon its abusive tactics at anv 

•» 

moment. The record of its proceedings, which the 
trial Court refused to permit the Appellant to intro¬ 
duce in evidence, demonstrates that when appellant 
tried to discuss the legislation ostensibly under con¬ 
sideration the Chairman of the Committee refused to 
permit him to make a statement. (R. 41 to 48, inch) 

The record of the Cojnmittee proceedings further 
shows that when a member of the Committee itself 
tried to introduce a statement of appellant bearing on 
the “legislative business” the Committee by a vote of 




5 to 3 excluded it. (R. 42, 48.) Yet tM trial Court 
excluded this evidence of justification of appellant’s 
act and exception was taken. (R. 48.) 

Of what legislative purpose were questions pro¬ 
pounded to appellant as to whether one of his asso¬ 
ciates was lazy (R. 34); as to whether hje considered 
himself a “kindly spoken old chap” R^ 35); as to 
whether he was "the embodiment of Jesusl Christ” (R. 
36); as to whether he approved a Townsend worker 
kissing an Indian Squaw in public (Ri 37); as to 
whether he was “Christlike” (R. 37); as to whether 
he was given to quoting the Bible (R. 38); as to what 
was his definition of “justice” (R. 39); anc( of “Equity” 
(R. 40); as to why he regarded Senator Borah as an 
acceptable candidate for the Presidency (R. 40, 41); 
as to whether he intended to desert “Old Bill” (Sena¬ 
tor Borah) (R. 41); as to whether a Mrs. Marshall 
cried on his shoulder (R. 48, 49); and to another wit¬ 
ness in his presence as to whether he had insulted a 
Mrs. Jackson by declaring numerology j and cosmic 
philosoohy the bunk (R. 49); and so on $d infinitum? 

Nowhere in the record in this case is there any evi¬ 
dence that at any time the members of the House 
Committee ever asked or intended to dsk appellant 
any question pertinent to a legislative inquiry. 
Rather, the record is shot full of proffered evidence, 
rejected by the trial Court, to which rejection excep¬ 
tion was noted, demonstrating the entire absence of 
any legislative purpose in the proceeding before the 
Committee. 

Appellant stood this abuse for three dhvs. Finally, 
when it became apparent to him that ihe sole pur- 
nose of the inquiries directed to him was to belittle, 
besmirch and defame him. he withdrew f]rom the pro¬ 
ceeding, as was his right as an American citizen. He 
was ready at all times to discuss legislation for the 
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relief of the aged. He was given no opportunity to 
discuss it; in fact he was refused permission to dis¬ 
cuss the one subject which the Committee lawfully 
could investigate. 

There was no wilfulness in his act; there was only 
an expression of a proper indignation at an arbitrary 
abuse of inquisitorial power such as has seldom oc¬ 
curred in this or any other country. 

The trial Court recognized the construction of the 
word “wilful” in its charge to the Jury. The Court 
said: 

“The word wilful” in the ordinary sense in 
which it is used in the statute means not merely 
voluntarily but with bad purpose. It is frequently 
understood as signifiyng an evil intent without 
justification or excuse,” (R. 63.), 

but at the same time, the trial Court refused to per¬ 
mit the appellant to rebut the evil intent sought to be 
shown by the appellee by the introduction of testi¬ 
mony by way of justification and excuse, and appel¬ 
lant contends that the tenor of the questions asked 
of him by the Committee, the abuse, insults and un¬ 
friendly attitude of the Committee all were proper 
to be presented to the jury to show that he was justi¬ 
fied in his departure. The trial Court refused appel¬ 
lant the right to introduce such justification and ex¬ 
cuse for his departure, and in this, appellant says the 
Court erred. 

The Court erred in permitting, over objections, and 
exception, the introduction in evidence of the excerpt 
from the Journal of the House of Representatives, 74th 
Congress, Second Session, appearing on page 226 
thereof, being the Resolution No: 443, which was 
adopted for the old-age pension investigation. 

The Resolution (H. Res. 443) under which the in¬ 
quiry was authorized (R. 16-19.), shows on its face 
that the predominant purpose of that inquiry was not 
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legislative in intent but political in effect. (R. 29.) 
Appellant for more than two years had been urging 
a system of old-age pensions. His idea had caught on 
like wild-fire throughout the country. Almost over¬ 
night a great organization sprang up to support his 
program. This organization, as was natural with one 
dealing with a political question, engaged in political 
activities. A national election was at hand, and a 
Resolution was introduced in the House tb inquire into 
the acts and conduct of any person claiming or pur¬ 
porting to promote, organize or furtherj old-age pen¬ 
sion legislation or schemes, and to inquire into the 
history and records of the various proponents engaged 
in promoting such legislation or schemes, and to 
gather and collect all facts and information relative 
thereto which not only would be of public interest but 
which would aid Congress in enacting iany remedial 
legislation upon the said subject. The Committee 
never recommended any remedial legislation. (R. 23.) 
The Supreme Court of the United States' has held that 
Congress has no right to make an investigation into 
the acts and conduct of any citizen of this country, 
and Congress has no right to make aif inquiry into 
the personal history or past records of citizens of this 
country. Such investigation belongs to the judicial 
Department and has no place in the legislative 
Department. 

Kilbourn v. Thompson, 103 U. S. 168 

McGrain v. Daugherty, 273 U. S- i.35 

The said Resolution shows on its face tl^at the inquiry 
had no legislative purpose. The trial! Court denied 
appellant the right to introduce any evidence on this 
point. (R. 29.) Outside of the Resolution itself there 
was nothing before the trial Court to show that the 
commitee ever intended to make a legislative investi¬ 
gation, and the Resolution clearly indicates that the 
legislative recital was included therein to give color 
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of authority to an unlawful, unconstitutional and un¬ 
warranted proceeding. The Court admitted said Res¬ 
olution in evidence, over objection, and this appellant 
says is error. 

The Court erred in refusing to permit Defendant 
to introduce in evidence the certified copy of the tran¬ 
script of the hearing before the Congressional Com¬ 
mittee. 

Appellant attempted to introduce in evidence a cer¬ 
tified copy of the transcript of the hearings before the 
Congressional Committee, which had been identified 
by the witnesses Bell and Tolan, both members of the 
said Committee. (R. 21, 31.) This offer was made in 
support of appellant’s justification and excuse for de¬ 
parting the committee. The said transcript of the hear¬ 
ing from start to finish abounds in jnatters irrelevant 
and impertinent to the question under inquiry by the 
committee, and abounds in nothing but inquiries 
touching the personal lives and past histories of indi¬ 
vidual citizens, and is throughout characterized bv 
abuse and insults to appellant. Appellant contends it 
was perfectly proper to show to the jury the abuse and 
insults to which he was subjected by the committee 
as this goes to the very heart of his justification in 
departing the committee. The trial Court refused to 
permit the offered transcript of hearings in evidence, 
and appellant says this is error. 

The Court erred in refusing, over objection and ex¬ 
ception, to grant defendant’s prayers 1, 2, 8, 11, 12, 15, 
17, 18, 20, 22 and 23. 

Appellant contends that his prayers 1, 2, and 8, 
(R. 55, 57), which were denied by the trial Court 
should have been granted, upon the grounds and for 
the reasons set forth in this brief under the first item 
or sub-heading of appellant’s argument. Appellant’s 
prayers 11, 12, 15 and 17, (R. 57, 58), which were 
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denied by the trial Court should have peen granted 
on the authority of the cases of Kilbourn jvr. Thompson, 
supra, McGrain v. Daugherty , supra, arid Sinclair v. 
U. S ., 279 U. S. 263. Appellant’s prayed 18, (R. 58), 
which was denied by the trial Court, shorild have been 
granted, as it simply gives the legal definition of the 
word ‘ 4 default”, the very thing the jurjy was called 

I 

upon to determine. Appellant’s prayer 20, (R. 58), 
which was denied by the trial Court should have been 
granted on the authority of the case of JUrney v. Mac- 
Cracken, 294 U- S. 125. Appellant’s prbvers 22 and 
23, (R. 59), which were denied by the trial Court, 
should have been granted on the authority of the cases 
of Kilbourn v. Thompson , supra, and H^arst v. Black 
Committee , No. 6808, United States Couj-t of Appeals 
for the District of Columbia, Nov. 9, 1936. 

The Court erred in permitting the introduction of 
testimony by the government witness, John B. Kiefer, 
of conversations had prior to the issuing of subpoena 
to Dr. Townsend to show wilfulness to depart the com¬ 
mittee hearings, and refusing to permit the introduc¬ 
tion of evidence on the part of defense tp show justifi¬ 
cation for such departure. 

The government witness, John B. Kipfer, was per¬ 
mitted to testify as to conversations which took place 
at a meeting of the Board of Directors pf appellant’s 
old-age pension organization on April 6 and 7, 1936, 
at which he and appellant were present. (R. 25, 26, 
27.) This meeting was held several fweeks before 
appellant had even been subpoenaed as a witness 
before the committee. It was sought to show by 
Kiefer’s testimony “wilfulness” on the part of ap¬ 
pellant to depart the committee hearing in the event 
he would be subpoenaed. Appellant coptends it was 
error to allow this testimony in evidence, because it 
was irrelevant, immaterial, and improper. The con- 
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versations in question were had weeks before a sub¬ 
poena had issued to appellant, and appellant did not 
know if a subpoena ever would issue to him,—so any 
conversation which appellant might have engaged in 
weeks prior to his summons to testify could not possi¬ 
bly show “wilfulness” of any kind on his part at the 
time of his departure. Should it be held, however, 
that such evidence was properly admitted, it certainly 
is error on the part of the trial Court to refuse appel¬ 
lant to introduce evidence of justification for his de¬ 
parture. This latter point is discussed fully in the 
second item or sub-heading of appellant’s argument 
in this brief- 

The Court erred in overruling Defendant’s motion 
for a new trial. 

All of the matters in this brief discussed were argued 
before the trial Court in support of appellant’s mo¬ 
tion for a new trial. The Court denied the motion, 
, and this appellant says was error. 

CONCLUSION 

Appellant contends that the trial Court erred in 
the several matters hereinabove set forth, as well as 
in other matters apparent of record, which errors he 
respectfully asks this Honorable Court to correct, and 
to reverse the judgment of the trial Court, with in¬ 
structions to order a directed verdict of “Xot Guiltv” 

* 

on the remaining count of the indictment, or a new 
trial to permit appellant to introduce evidence in justi¬ 
fication of his departure from the Congressional Com¬ 
mittee. 

Respectfully submitted, 

Elisha Haxsox, 

Joseph A. Cantrel, 

' Attorneys for Appellant. 
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STATEMENT 

| 

The appellant, Francis E. Townsend, after trial 
by jury, was convicted in the District (pourt of the 
United States for the District of Columbia of a 
violation of Section 102, Revised Statutes, 2 U. S. 
Code, 192, for absenting himself without leave 
from a session of the “ Special Investigation of 
Old Age Pensions Organizations Comniittee of the 
House of Representatives’’, while und^r subpoena 
of that Committee. 
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THE FACTS 

The House of Representatives, by H. Res. 443, 
had authorized the appointment by the Speaker of 
a committee “to inquire into old age pension plans 
with respect to which legislation has been submit¬ 
ted to the House of Representatives * * *, 

with special references to the acts and conduct of 
any person * * * claiming or purporting to 

promote, organize or further old age pension legis¬ 
lation * * * .” The Committee was directed 

to gather and collect all facts and information rela¬ 
tive thereto which would aid Congress in enacting 
remedial legislation. And the Resolution declared 
said inquiry and investigation to be material and 
necessary to the proper performance by Congress 
of its necessary legislative functions and dutv rela- 
tive to, and in aid of, such legislation. 

The Committee was authorized to hold hearings 
during the “present” Congress, was authorized to 
require the attendance of witnesses and the pro¬ 
duction of books, papers, and documents by sub¬ 
poena. (Government Exhibit No. 1, R. 16-18). 

The Committee was duly appointed (R. 19) and 
on April 20, 1936, a subpoena issued directed to 
appellant Townsend, and served April 22, 1936, 
requiring him to appear before the Committee on 
May 5, 1936, “and there to testify touching mat¬ 
ters of inquiry committed to said Committee; 
and he is not to depart without leave of said Com¬ 
mittee * * * ” (R. 19-20). 
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Dr. Townsend appeared on the date specified but 
the Committee recessed the hearing uptil May 19, 
1936, to which Dr. Townsend agreed,; and on the 
latter date, he appeared before the Committee, then 
sitting in the District of Columbia, gate testimony 

on that day, and on May 20 and 21st j(R. 21, 31). 

* 

During the morning session on May 21st, Dr. 
Townsend, who at the time was not on the witness 
stand, asked to be excused for five minutes; a short 
recess was taken and then the Coipmittee ad¬ 
journed until 2: 30 P. M. Upon the reconvening at 
2:30 P. M. Mr. Downey, attorney for Townsend, 
stated to the Chairman that Dr. Townsend had 
asked him to tell the Committee that he would not 
be present until 3:30 P. M. He stated that the 
Doctor was not ill. Thereupon another witness 


took the stand (R. 27-29). 

Later Dr. Townsend having come into the hear¬ 
ings room, the Chairman asked him!to take the 
stand. Whereupon Dr. Townsend stated he had a 


brief statement which he desired to present “ before 
the quiz starts” (R. 23). After a brief colloquy 
with the Chairman, Dr. Townsend made the follow¬ 
ing statement: | 

In view of the apparent unfriendly atti¬ 
tude of this committee and the j unfair atti¬ 
tude it has shown to me and the!members of 
my organization, I deem it my duty to say 
that I shall no longer attend tl^ese commit¬ 
tee meetings. I am retiring from this sort 
of an inquisition and I do not propose to 
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come back again except under arrest. And 
I do refuse absolutely to make any further 
statement pertaining to this movement to 
! this committee. Thank you, and good-by, 
Gentlemen. 

He then withdrew from the hearing room (R. 
24; 55). 

This action of Dr. Townsend was reported to the 
House of Representatives by the Committee and 
the matter was referred to the United States At¬ 
torney for the District of Columbia (R. 22, 29-30) 
and his indictment followed (R. 4-10). 

i THE INDICTMENT 

The indictment was in two counts. The first 
count charged that Townsend while a witness be¬ 
fore the Committee and while the summons was in 
force and effect, 4 4 unlawfully, knowingly, and wil- 
fullv and without leave of the Committee did de- 
part and absent himself from the presence of the 
said Committee and from the room and place 
* * * where the said Committee was function¬ 
ing * * * an( j thereby * * * unlawfully 

and wilfully did make default * * (R. 8). 

i The second count charged on the same circum¬ 
stances a default by Dr. Townsend in unlawfully, 
knowingly, and willfully failing and refusing to 
give testimony before the Committee (R. 8-10). 
This count is not involved in this appeal as a ver¬ 
dict of not guilty was returned by direction of 
the Court (R. 3, 59, 69). 
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THE STATUTE INVOLVED 

The statute pertinent in the consideration of 
this case is Revised Statutes, sectionj 102, 2 U. S. 
Code 192, which reads: 

Ref usal of witness to testify: Every per¬ 
son who having been summoned. as a witness 
by the authority of either Hpuse of Con¬ 
gress, to give testimony or toi produce pa¬ 
pers upon any matter under inquiry before 
either House, or any committee of either 
House of Congress, willfully npakes default 
or who, having appeared, refuses to answer 
any question pertinent to the question under 
inquiry, shall be deemed guilty of a misde¬ 
meanor, punishable by a fine of not more 
than $1,000 nor less than $100* and impris¬ 
onment in a common jail for pot less than 
one month nor more than twelve months. 

THE CASE ON APPEAL 

j 

There is no dispute about the fact situation. Dr. 
Townsend was duly summoned to ajppear before 
the Committee and testify; he appealed, gave tes¬ 
timony for two days and on the third day read a 
statement expressing his opinion of tlje Committee 
and its attitude toward him and his organization, 
and declaring his purpose to retire fijom the hear¬ 
ing, and to refuse to make any further statement. 

i 

Whereupon he left the hearing room, j 

The appellant’s case on this appeal jin substance, 
challenges the validity of the proceedings and 
judgment below on the ground (1) That the facts 
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do not bring the case within the terms of the stat¬ 
ute; (2) error in refusing evidence offered by ap¬ 
pellant to sustain his contention that his action in 
leaving the hearing was justified; and (3) error in 
refusing certain instructions to the jury, proposed 
by appellant (Assignment of Errors R. 13-14). 

The Government’s position here is that the ver¬ 
dict and judgment was proper upon the evidence 
and there was no error in the rulings of the court. 

ARGUMENT 

I 

The action of the appellant under the circumstances dis- 
! closed in leaving the hearing without consent of the 
Committee constituted a "default” within the meaning 
and intent of the applicable statute 

The statute provides punishment for “every per¬ 
son who having been summoned as a witness by 
the authority of either House of Congress to give 
testimony or to produce papers * * * willfully 
makes default.” 

Appellant seeks to narrow the scope of this stat¬ 
ute to instances where no appearance at all is made 
by the one summoned. He argues that having ap¬ 
peared, he has fully discharged the duty required 
of him and is not under the condemnation of that 
part of the statute which covers default. 
i However, it should be remembered that the sum¬ 
mons (Exhibit No. 3, R. 19, 20), which required the 
appearance of appellant “to testify” contained this 
injunction “and he is not to depart without leave 
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of said Committee.” And it is undisputed that Dr. 
Townsend did depart without leave. 

Appellant, to support his contention, adduces 
dictionary definitions of “default” anB some cases 
construing it as applied to civil cases. We need 
not follow him to a discussion of tlie^e definitions 
for we think they are of little, if any, help in the 

i 

instant case. We are here construing f-he language 

of Section 192 of Title 2 of the United States Code 

and we must consider what meaning “Befault” has 

in its setting in that statute. 

° ! 

In this consideration we must endeavor to de¬ 
termine the intent of the Congress in its enact¬ 
ment and the purpose behind it and {lie situation 
it was designed to cover. For we know that the 
purpose of the law is the ever insistent considera¬ 
tion in its interpretation; United States v. Anti- 
hamnia Co., 231 U. S. 654, 667, and that statutes 
are to be construed to effectuate the purpose sought 
to be achieved by the legislature, particularly 
where they are remedial. New Haven R. R. v. 
Interstate Commerce Commission, 200 U. S. 361, 
391. 

The intention of the legislature must govern and 
statutes are not to be construed so s{rictly as to 
defeat the obvious intention. Johnson v. Southern 

i 

Pac. Co. 196 U. S. 1, 17, 18; and the Construction 

i 

to be adopted is that which best harmonizes with 

i 

the context and most fully promotes the policy and 
objects of the legislature. Ash Sheep Go. v. United 
States, 252 U. S. 159, 170; and finally^ there is no 
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canon against using common sense in construing 
laws as saying what they obviously mean. Roschen 
v. Ward, 279 U. S. 337, 339. 

Clearly the purpose of the statute before us was 
to punish witnesses for contempt of either House 
of Congress or of its committees and to make an 
offense, triable in the courts, any act or omission 
before a Congressional Committee which in a court 
proceeding would constitute a contempt. 

Therefore, in the light of this pprpose, it cannot 
fairly be said that the word 44 default” means or is 
limited to, a failure to appear. 

Appellant's position seems to be based upon the 
phrasing of the statute in that it declares that every 
person 4 4 who having been summoned * * * 

willfully makes default, or who, having appeared, 
refuses to answer any question pertinent to the 
question under inquiry * * 

It is argued that having appeared, Dr. Townsend 
had performed all that was required under the first 
part of the statute and hence could not be in 
default. 

But the statute indicates something more than 
mere appearance. Its language is 4 4 summoned as 
a witness * * * to give testimony or to pro¬ 
duce papers * * So, the duty and obliga¬ 

tion upon the person summoned is to appear and 
give testimony or produce papers. Suppose one 
summoned to appear and produce papers, appears 
but does not produce the papers. Is such a one 
not in default and can it be said properly that Con- 










I 

gress did not mean to provide for such a contin¬ 
gency? Again, suppose one summoned “to give 
testimony’’ appears, and, as Dr. Townsend did, an¬ 
nounces to the Committee that he will not answer 
any questions and leaves before a question is put. 
Is he not in default? Appellant would answer 
that last question in the negative if he stuck to 
his narrow construction of the statute, for he could 
just as properly argue that in such circumstances 
there would be no violation because the statute 
subjects to punishment only those who refuse “to 
answer any question'’ and he would say that no 
question had been asked and hence he could not 
have refused to answer a question. 

Or, still further, suppose one responding to a 
summons to appear and produce papets brings the 
papers before the Committee and in its presence, 
destroys them. Has he not made “default”? 

These suggested instances but emphasize to what 
extreme and irrational situations a narrow, near¬ 
sighted interpretation of the statute vtould lead. 

It cannot be supposed that Congress did not 
intend by its statute to cover situatioiis such as we 
have instanced. Dr. Townsend was Summoned to 
give testimony—that does not mean tliat he was at 
liberty to testify for a while and thfen decide to 
quit the hearings. This would make jlim the mas¬ 
ter of the Committee and the latter his! subordinate. 
He could thus thwart the work of th^ Committee, 
hamper its functioning and yet escape the punish¬ 
ment of this statute. It is important to stress 
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again the terms of the summons. It summoned 
Dr. Townsend “to be and appear” before the Com¬ 
mittee and “there to testify” and by its express 
terms, he was “not to depart without leave of said 
Committee.” 

Since he failed to yield full obedience to the 
mandate of the summons, he made “default” and 
is within the statute. Compare Blackmer v. U. S., 
284 U. S. 421, 443; In Re Attachment of Spencer, 
11 D. C. Repts. 433, 448, 449. Peo* ex rel • McDonal 
“ e A]?pdllant*s* bfiefi^.'^-lO, renews the argument 
made below, that the action of Dr. Townsend w r as 
not such as to constitute a wilful default. The 
stress is upon the word “wilful” and particular re¬ 
liance is put on the decision in United States v. 
Murdock, 290 U. S. 389, w’herein the Court, con¬ 
struing criminal provisions of Revenue Acts, held 
that a “wilful failure” denounced bv those Acts 
contemplated one prompted by bad faith or evil 
intent. 

We will not debate the question of whether the 
same condition applies to the statute involved here. 
We may concede that bad faith or evil intent is an 
element. That element is present in the case for 
the testimony of Kiefer (R. 24-27) is that it was 
agreed by Dr. Townsend and some of his associates 
in Old Age Revolving Pensions, Limited, that it 
would be a masterpiece of strategy if at the psy¬ 
chological time he wnuld either w’alk out of the 
Committee or refuse to testify (R. 27). Further¬ 
more, the Court, in its charge to the jury, gave as 


v 
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broad a definition of “willful” as appellant sought 
and as the Murdock case decision warranted, thus 
(R. 63) : | 

The word “willful” in the ordinary sense 
in which it is used in the statute means not 

I 

merely voluntarily but with bad purpose. 
It is frequently understood as signifying an 
evil intent without justification! or excuse. 

In the light of this definition and of the testi¬ 
mony of Kiefer as to the plan to “walk out”, the 
jury was justified in finding Dr. Townjsend guilty 
of a willful default. The fact that Drj Townsend 
denied the agreement (R. 54) is of no consequence, 
in view of the verdict of the jury, who are the sole 
arbiters in respect of conflicting testimony. 


There was no error in the rulings of the Cogrt admitting 

or rejecting evidence 

Appellee’s counsel still insist that the proffer of 
evidence tending, as they thought, to show justifi¬ 
cation of the action of Dr. Townsend in departing 
without leave, should have been accepted and not 
rejected. 

This evidence consisted of excerpts from Dr. 
Townsend’s testimony contained in the Commit¬ 
tee hearings record, and appears at R.| 31-48. 

Apparently the basis upon which it was offered 
was that the character and trend of the questions 
propounded to Dr. Townsend by the j Committee 
were such as to humiliate and unnecessarily annoy 
him. ! 
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We insist that the evidence was properly re¬ 
jected because (1) it was not the province of the 
jury to determine any question except the question 
of whether Dr. Townsend had wilfullv made default 
or, more precisely, whether under the instructions 
of the court as to what constituted wilful default, 
he had committed an act or acts charged against 
him; (2) the proper place to raise the propriety 
and relevancy of the questions propounded to him 
w^as before the Committee, in the first instance. 
This could have been done bv refusing to answer 
and, if the Committee had insisted upon the ques¬ 
tion being answered, Dr. Townsend could have had 
his day in court on the pertinency and relevancy of 
the question. Sinclair v. United States, 279 U. S. 
263. 

Additionally, the excerpts offered show that Dr. 
Townsend did not make any objection to any ques¬ 
tion, did not protest the character of the investiga¬ 
tion or examination, and appeared not to be dis¬ 
turbed bv it. Further, an examination of the ex- 
eluded excerpts from the record of the hearings 
clearly demonstrates that the examination of Dr. 
i Townsend had no bearing on the wilfulness of his 
default, furnished no justification therefor and was 

relevant to no issue in the case. LicDonald v. peeler, 
suqrz y 484. 

Tt is important to note that on the morning 
of the day when the default occurred (May 
21st), Dr. Townsend was not on the witness 
stand at 11: 30 A. M. when he asked to be excused; 
he did not return until about 3:30 P. M. and then 








made his “departing” statement. So that the so- 
called justification related to what was a past trans¬ 
action when the default occurred. Dr. Townsend 
did not know w T hat the scope and character would 
be of his examination by the Committee when he 
resumed the stand. Again, his comment when he 
asked to be excused at the morning session is 
illuminating: 

Dr. Townsend: Mr. Chairman, this is 
rather all soporific. May I be excused for 
five minutes? (R. 27.) 

Now the trend and character of the hearing was 
but soporific in its effect on Dr. Townsend in the 
morning but in the afternoon after an absence of 
four hours, the Doctor is irritated and complains of 
the unfriendly and unfair attitude oij the Com¬ 
mittee (R. 24). | d 

What has been said in respect of thO preferred 

i 

excerpts from the hearing record is Equally ap¬ 
plicable to the rejection of the entire hearings rec¬ 
ord (Assign’t 4). That certainly had no bearing 
or pertinency to the issue raised by the indictment. 

Complaint is also made to the admission in evi¬ 
dence of Government Exhibit 1 (R. 16-^18). That 

i 

is the resolution authorizing the special committee 
to investigate old age pension plans. Counsel as¬ 
serts that it was not admissible because it shows 


on its face “that the inquiry had no legislative pur¬ 
pose.” That is merely the conclusion jof counsel. 
They do not point out any basis for that assertion. 

The Resolution requires the Committee to in¬ 
vestigate “old-age pension plans with respect to 
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which legislation has been submitted to the House 
* * anc [ a pending Bill was mentioned. 

But the Resolution was a proper part of the for¬ 
mal proof necessary in the case, just as was the 
excerpt from the House Journal (Government Ex¬ 
hibit 2, R. 18-19), showing the appointment of the 
Committee to investigate, and as was the summons 
issued to Dr. Townsend requiring him to testify 
(Government’s Exhibit 3, R. 19-20). All to 
show that the Committee was proceeding pur¬ 
suant to the authority given by the House of 
Representatives. 

It seems to us that counsel's contention would be 
more appropriately urged with the Resolution in 
evidence. Certainlv the Resolution was relevant. 

III 

There was no error in refusing the requested instructions 
to the jury, of which appellant complains 

The appellant’s brief discusses only faintly the 
alleged error in refusing certain requested instruc¬ 
tions to the jury (Brief, p. 1^15). 

Prayers 1 and 2 (R. 55) were the stereotyped 
prayers for a not guilty instruction, and with No. 8 
(R. 57) in effect raised the question discussed 
heretofore as to whether there had been a default 
by Dr. Townsend within the meaning of the 
statute. 

Prayers 11, 12, 15, and 17 asked instructions on 
the rights of witnesses before a Congressional 
Committee and the power of Congress in respect 
to investigations. 
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These matters were not germane ^nd had no 
relevancy to the issue as to whether a default had 
been committed and hence the refusal was proper. 

Prayer 18 was a definition of default. The 
Court properly declined to accept appellant’s defi¬ 
nition for it was confusing and badly stated and 
not related to the case before the jpry and the 
Court gave a sufficient and proper definition in 
its charge to the jury. 

Prayer 20 was an attempted contrasting of the 
inherent power of the House of Representatives 
and that of the Courts under Sectioii 102, R. S. 
It certainly was not material to a determination 
of the issue presented to inform th^ jury what 
the power of the House or the Couift was. 

Prayer 22 was a declaration as to how the valid¬ 
ity of a Resolution of the House of Representa¬ 
tives must be determined. This clearly was not a 
function of the jury and had no bedring on the 
issue of default. 

Prayer 23 is a declaration respecting the lack 
of power of Congress to pry into the private 
affairs of citizens. That was of no importance in, 
and had nothing to do with, the case; and in any 
event was wholly outside the province of the jury. 

The charge of the Court was adequate, clearly 
defining the issue, and covered all tha^; was neces¬ 
sary, proper, and appropriate in the circumstances. 

i 

No exception to the charge was takeln by appel¬ 
lant from which it is a fair inference that he was 

i 

content wdth it. 
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KIEFER’S TESTIMONY 

Appellant strenuously sought to keep out the 
testimony of Kiefer, who had been one of his asso¬ 
ciates in the organization. This testimony (R. 
24-27) has already been referred to herein and is 
of the plan agreed upon for Dr. Townsend to de¬ 
part from the Committee. Clearly it was relevant 
on the question of wilfulness on the part of Dr. 
Townsend. As the Court said in passing on its 
admissability, it was pertinent to show what the 
Doctor said or did as showing his attitude (R. 26, 
i 27). The plan to walk out was discussed April 6 
! or 7, 1936, after the House Committee had or¬ 
ganized and was holding hearings. The summons 
' for Dr. Townsend was issued April 20, 1936. It 
was not too remote. 

! The appellant does not discuss or press his as- 
i signment No. 7 of error in the overruling of his 
I motion for a new trial and we take it that this is 
abandoned. 

CONCLUSION 

There being no error in the proceedings and as the 
I evidence amply supports the verdict, we respect¬ 
fully submit that the judgment should be affirmed. 

Leslie C. Garnett, 

United States Attorney, 

H. L. Underwood, 

Assistant United States Attorney, 

Attorneys for United States. 
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